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The California Divide — And Why You Need To Engage Your Legislators

Diane Spencer, PE, Lawrence Livermore National Laboratory, CA
and Emmett Miller, PE, consultant and AIChE Fellow, CA

Abstract

California is crippled by a great divide that has nothing to do with tectonic plates.
California’s professional engineering statute gives civil engineers free reign, allows
electrical and mechanical engineers to work in their disciplines so long as that does not
conflict with civil engineering, and acknowledges by title only that other engineering
disciplines exist.

This division presents problems for engineers whether they have a professional
engineering license or not. For example, Spill Prevention Control and Countermeasure
(SPCC) plans are mandated by federal regulations. Such plans are prepared by
chemical engineers all over the country, but NOT in California. SPCC plans are part of
the exclusive domain of civil engineers.

A fire protection engineer was once told he could not design a fire suppression system
because that was the exclusive domain of mechanical engineers. A chemical engineer
was once told he could not submit a Risk Management Plan (RMP) (required by Cal
EPA) without a civil engineer stamp because even the hazard analysis on a facility that
uses chemicals is the civil engineer’'s domain. These are just a few examples where
engineers are not allowed to work on projects that similarly trained engineers are
expected to do in the rest of the country and the rest of the world.

So how do engineers in California navigate this regulatory nightmare? And how do we
influence the legislators, engineering board, and others to nudge the statute in the right
direction?

California’s answer included forming a coalition of professional engineering societies
that work together to present a united voice. The California Legislative Council of
Professional Engineers (CLCPE) not only represents the interests of engineering
professions to the legislature, but serves as a pro bono resource for the legislature on
technical issues as well.

This paper will discuss: (1) our lessons learned from working with legislators; (2)
California’s professional engineering statute and why it is written as it is; and (3) why
one needs to be engaged in the legislative process. Professional engineers are
entrusted with protecting the health, safety, and welfare of the public. Getting engaged



has the benefit of letting legislators understand the impact of their decisions and allows
engineers to serve the communities where they live, and provide a safer, better
community for everyone.

California’s Problem

While most other states utilize some form of a generic registration model for engineers,
California’s model is discipline-specific, with civil engineering held on a pedestal. The
definition of “civil engineering” in the Professional Engineers Act (California Business
and Professons Code Sections 6700-6799.) is so broad that it encompasses nearly the
entire spectrum of engineering. This overly broad definition, coupled with a mandate
that only civil engineers can do civil engineering, means there is little room for those in
other engineering disciplines to legally work in their own professions. The law allows
overlap from civil engineering into all other disciplines, but other disciplines cannot
overlap into civil engineering. So, not only are chemical engineers impacted, the other
engineering disciplines are impacted as well.

Section 6731 states the following, with parts underlined for emphasis:

“Civil engineering embraces the following studies or activities in connection with
fixed works for irrigation, drainage, waterpower, water supply, flood control, inland
waterways, harbors, municipal improvements, railroads, highways, tunnels, airports
and airways, purification of water, sewerage, refuse disposal, foundations, grading,
framed and homogeneous structures, buildings, or bridges:

(a) The economics of, the use and design of, materials of construction and the
determination of their physical qualities.

b) The supervision of the construction of engineering structures.

c) The investigation of the laws, phenomena and forces of nature.

d)

e) The preparation or submission of designs, plans and specifications and
engineering reports.

Appraisals or valuations.

~ o~ o~ o~

(f) Coordination of the work of professional, technical, or special consultants.

(g) Creation, preparation, or modification of electronic or computerized data in the
performance of the activities described in subdivisions (a) through (f).”

For many years the conventional wisdom has been that the term “fixed works,” as used
in the statute, (see Section 6731 above) somehow limits the scope of civil engineering,
leaving room for other engineers to practice their craft. In order to clarify where that



boundary lies, Senator Mimi Walters asked the California Legislative Counsel Bureau
for a legal opinion (2011). The findings were shocking. “Fixed works” includes not only
the structures, but also all the attachments to the structure. So, if a mechanical engineer
designs a pumping system and the pump is secured to a foundation, that mechanical
engineer has crossed into the exclusive domain of the civil engineer. Electrical,
chemical, and fire protection engineers, and others are similarly impacted.

When a reasonable person reviews this list of studies or activities, it becomes apparent
that the list precludes even scientists from legally studying the phenomena and forces of
nature. And in most jobs, engineers are expected to produce engineering reports or to
coordinate the work of other professionals.

How Did California Get Into This PE Mess?

The perverse nature of the current Professional Engineers Act in California is a result of
good intentions gone awry.

In March 1928, a dam northeast of Castaic, CA, broke and flooded the valley below,
wiping out the town of Santa Paula and flooding other towns downstream. Hundreds of
people died and millions of dollars’ worth of property was damaged.

The Professional Engineers Act was then created to ensure that only qualified people
(civil engineer PEs) could work on dams and other fixed works. The legislators made
the law as inclusive as possible to make sure there were no loopholes. With the
passage of time, the Board for Professional Engineers, Land Surveyors, and Geologists
(BPELSG, aka “Engineering Board”) added 15 title-protected disciplines (Title Act
disciplines), but these were defined by Board Rules (16 CCR, Sections 400-476), which
have minimal stature in law. Later, mechanical engineering and electrical engineering
were converted by statute to practice protection (Practice Act discipline)'.

This patch job to add mechanical engineering and electrical engineering to the
Professional Engineers Act has been ineffective (per Legislative Counsel’s review).
Inclusion of Title Act disciplines constitutes an even lower tier where those engineers
are not able to take responsible charge of work within their field of expertise. In
summary, the field is far from level.

The problem with the Professional Engineers Act has been known for many years. The
difference now is the Legislative Counsel’s legal opinion that was issued in July 2011

! Four of the title disciplines (Corrosion, Manufacturing, Quality and Safety) were dropped ~1999 for lack
of an NCEES exam.



(www.CLCPE.org). According to that opinion, companies that rely on engineering
services are on notice that the only engineering discipline allowed to conduct
engineering work (not just supervise) in California is civil engineering. If a project
requires a chemical engineer, a dual-licensed engineer will be needed to meet the
competency requirements of both a chemical engineer and the legal requirements of a
civil engineer. A dual license is needed for the other engineering disciplines as well.

The Industrial Exemption

Common to most states, California has an Industrial Exemption that allows companies
engaged in manufacturing to use unlicensed engineers in their businesses— except for
civil engineering work. The justification for the Industrial Exemption has been that such
employers are capable of and competent in evaluating their own engineering talent, that
they do not need interference from the state in doing so, and that failure that will impact
the public is subject to strict liability.

There are exemptions for people who perform some specific and narrow civil
engineering services. Architects performing architecture and building contractors
following building codes are examples. But no general exemption exists for engineers
who are not civil engineers if they perform “civil engineering.” The Industrial Exemption
even states that it does not apply to civil engineering.

With the recent legal opinion, however, all engineering practice in connection with
facilities that are geographically fixed is now regulated as civil engineering, and the
Industrial Exemption is therefore meaningless.

Engaging the Legislature

In the late 1940’s, engineering societies in California organized the California Legislative
Council for Professional Engineers (CLCPE) in order to work together as a resource to
assist the California legislature, support laws that benefit the public and profession, and
help keep society members informed about legislation that might affect them.
Application of the Professional Engineers Act was not a problem to engineers in the
state so long as the Engineering Board and regulators maintained a liberal
interpretation. Likewise, CLCPE did not intensify its effort to change the law until the
literal interpretation ultimately reinforced by the Legislative Counsel ruling came into
focus.

CLCPE's efforts to change the law began in the 1980s. Our members helped draft a bill
and found a senator to carry it. In California, the legislator who carries the bill is the
“author” and organizations that support the bill, such as CLCPE, are “sponsors”



regardless of who actually drafts the bill. Drafting a bill and finding “authors” is a process
CLCPE repeated about a dozen times.

Let’s reframe the process we used in California in terms that may help others take
advantage of our lessons learned.

1) Coalition. We had a consortium of engineering societies working together as a
coalition. This provided more credibility in that we were able to speak with one voice
instead of individual organizations promoting separate proposals. A coalition also allows
a sponsoring organization such as CLCPE to represent a larger portion of a legislator’s
constituency. AIChE local section leaders met with a senator to promote the one bill that
chemical engineers sponsored without going through CLCPE. The senator listened
intently about the impact of current law, asked a few clarifying questions, and then
asked about how many chemical engineers were in the state. She was not satisfied with
our answer, stood up and thanked us for our time.

Creating a coalition of several engineering societies enabled us to afford a lobbyist.
AIChE and local sections are a 501(c)(3) nonprofit organization, which restricts how
much money can be spent on lobbying. CLCPE however, was organized as a 501(c)(6)
nonprofit, which allows for lobbying, but restricts campaigning for or donating to
candidates or political parties.

Another advantage of working within a coalition of engineering societies goes beyond
promoting legislation. The conversations we had when we met allowed us to gain
insight into the problems each of the different disciplines were facing and we heard
personal testimony about those various issues. This perspective has been invaluable.

2) Hiring a lobbyist. Over its lifetime, CLCPE has successively employed three
lobbyists who helped with efforts to change the Professional Engineers Act, in addition
to supporting the overall mission. A good lobbyist helps focus the discussion and
facilitate consensus on language for a given bill. They also know how to navigate
through the legislature, explain the bill or other proposals to legislators, legislative staff,
and to others, and to find legislators who will author a bill. Typically engineers have full-
time jobs, and working a bill is very time-consuming. The first of CLCPE’s lobbyists was
an engineer who later became Executive Officer of the Engineering Board. The other
two were professional lobbyists with legal backgrounds.

3) Language for the bill. Earlier this paper discussed drafting language for a bill and
then entering that bill into the legislative process (i.e., finding an author). “Entering” is
the key word here. In the late 1990s, our bill attracted attention from the Professional
and Technical Consultants Association (PATCA). In our quest to expand the law to
allow engineers to practice their own profession, we needed to be careful not to
adversely impact scientists (e.g., chemists) and other technical professionals. After




several meetings with PATCA, we were able to work out compatible language. Going
forward on subsequent bills, we deliberately engaged with the chemists (PATCA) early
in the process.

4) Bill’'s “author”. Over the decades we have been pursing change, our bills have been
authored by different senators and assemblymen. In several cases, the legislator had
been an engineer in his/her former career. One such senator, who had been an
aeronautical engineer, had commented that it took multiple disciplines to design an
aircraft. A legislator with a technical or science background readily grasped the issue we
were dealing with. One of the first committees to hear a bill dealing with engineering
(i.e., the bills we were promoting) was either the Business and Professions Committee
(B&PC) in the Senate or the B&PC in the Assembly. When seeking an author we often
approached members of these committees as well. The intent was to get early support
and move the bill through the legislative process.

5) Finding support. In addition to sponsors, it helps to find other organizations that will
support a bill through (1) letters, (2) testimonies, and (3) lobbying efforts. We collected
binders of letters from individuals, municipalities, regulators, and corporations. These
included Chevron, the Chemical Industry Council of California, and Genentech. The
letters provided a lot of anecdotes on how this perverse law affected people. The
volume of the letters attracted the attention of legislators.

Once a bill is scheduled for a vote, testimonies at the hearing can be very compelling.
The city of San Diego, California Fire Prevention Officers Association, a division of the
California Fire Chief Association, along with various individual department fire chiefs
and fire marshals, individuals impacted by current law, and others have testified at
legislative hearings over the years. The dean of engineering at University of California—
Davis testified on behalf of the University of California at the hearing in January 2012,
stating that the state is educating engineers who cannot work in their own professions.
The dean was shocked to find out that the legislators still would not vote to support
changing the current law.?

The third level of support is when companies/ organizations involve their lobbyists.
However, we found it very difficult to convince companies that had lobbyists in
Sacramento to get engaged at this higher level.

6) Other curve balls. We experienced numerous unexpected challenges. One such
curve ball happened in 1997, when chemical engineers tried independently (without
CLCPE) to change the law. The Engineering Board required that we provide a Sunrise

? Incidentally, the western region of ASCE sent their lobbyist to testify in opposition at the same hearing
where the UCD dean testified.



Package®. Essentially converting engineers from Title Act (defined in by BPELSG Board
Rules) to Practice Act (defined in the Professional Engineers Act) is viewed as creating
a new engineering discipline. We were given one week to prepare this. Fortunately,
CLCPE had prepared something similar 10 to 15 years earlier, which we were able to
mine and then create the required Sunrise Package. The Engineering Board still did not
support our bill. Note: Keeping a good archive of material produced in supporting
legislation could have unexpected value in the future. The key is being able to find the
needed archived information when it is needed. Another advantage is that many of the
same people remained engaged in CLCPE for long periods.

What We Proposed and Why

Our approach to changing legislation evolved over the years. As mentioned earlier,
chemical engineers made an attempt in 1997 to raise chemical engineering to a
Practice Act (defined by statute). Our opposition protested that our attempt was part of a
turf battle among the engineering disciplines. Legislators do not want to be drawn into
controversies (e.g., infighting). Our next attempt involved CLCPE, with the intent to
define all the Title Act disciplines as Practice Act disciplines. Because we had a
coalition involving more than 15 engineering societies, we were able to combat this
accusation. Still we did not succeed.

We also shifted our approach and proposed legislation that was closer in alignment with
generic engineering. Specifically, we proposed that engineers should be allowed to do
work based on their education, experience, or testing. In talking to legislators and to our
lobbyist, we learned that we needed to approach any change in engineering statute with
baby steps. Adopting generic licensure language (similar to other states or similar to
Model Law proposed by the National Society of Professional Engineers (NSPE) was too
much at one time. Because of the heavy influence by civil engineering companies in the
state, we drafted bills that would continue all the advantages afforded to civil
engineering. Unfortunately, our opposition would not negotiate.

In 2000, CLCPE had caught the attention of the legislature sufficient enough that they
commissioned a study of the two-tier approach (Title Act/Practice Act) used in
California. The study considered natural overlap between the professions, whether
there was enough distinction between the engineering disciplines to support this unique
regulatory structure, and whether the three Practice Act disciplines (civil, mechanical,
and electrical engineering) posed more of a risk to the public (relative to the other

% Sunrise is a process under which an occupation or profession wishing to receive state certification or
licensure must propose the components of the legislation, along with cost and benefit estimates of the
proposed regulation



engineering disciplines) and thus justified the existing two-tier structure. (See
www.CLCPE.org for study by the Institute for Social Research.)

The study strongly supported changing the existing regulatory structure. The task of
making this change fell to the Engineering Board. The bill it sponsored was opposed by
American Consulting Engineers Council (ACEC, a contractors’ association) and
Professional Engineers in California Government (PECG, a public service union). Both
were well-funded with strong ties to legislators — and the bill failed.

The study marked a shift in how we approach changing legislation; CLCPE did not
sponsor bills after the study. Instead, CLCPE and our individual engineering societies
supported a succession of bills that were sponsored by the Engineering Board or by
companies and organizations that use engineering services.

The disadvantage of this approach, is that we had less influence on making
amendments to the language in the bills. So while sponsoring our own bills had not
been successful, this other approach allowed us to continue to pursue fixing the
Professional Engineers Act.

Another challenge we had was finding companies and organizations that would commit
their lobbyists. Many of these companies were very willing to prepare letters of support,
but were not ready to involve their lobbyists.

End Results

This paper provides numerous lessons learned from decades of experience in trying to
change California law to allow all engineers to practice in their own professions without
finding a civil (typically) or other Practice Act engineer to take responsible charge of the
work. Despite years of effort, we have not succeeded in changing the Professional
Engineers Act. We are debating our next steps. It is our hope that the lessons we
learned will be helpful to others who find the need to engage their state legislators.
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